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ANNULMENT OF LEGISLATION BY THE SUPREME 

COURT 

HORACE A. DAVIS 

The growing strength of the various political movements for 
limiting judicial authority over constitutional questions has 
aroused a new interest in the origin of the courts' power. Wher- 
ever the source be found, or however the practice may have 
developed, the authority now exercised by the United States 
supreme court does not determine the proper function of state 
courts in local cases, which is now the chief issue; but its study 
throws some light on the attitude that each of the three depart- 
ments of government — legislative, executive and judicial — ought 
to assume toward the subject of constitutional law, and is of 
particular interest to the many citizens whose opinion of the 
new proposals will be more or less favorable as they appear to 
bring us back nearer to original ideals or to carry us farther 
away. 1 The historical study is interesting also in showing that 

1 Another question indirectly involved, which has received much less attention 
than it deserves, is, What is the justification for declaring an unconstitutional law 
void from the beginning? To do so is logically plausible, but it is unnecessary 
and politically it is a most unfortunate doctrine. Its obvious result is to increase 
the too prevalent disrespect for the law by making every man his own judge 
of the validity of every new statute. The impossible results of such a doctrine, 
carried to its logical conclusion in a political emergency, is shown in the case of 
People vs. Board of Police, 19 N. Y. 188, which arose otit of the action of the New 
York city police in deciding for themselves that a statute reorganizing the depart- 
ment was unconstitutional. 

541 
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our forefathers in their discussions by no means adopted the 
viewpoint of most of the modern writers — of assuming that when- 
ever a law is declared unconstitutional, the court is always right, 
and is performing a public service in so deciding. 

Investigation in this field has already been pursued by several 
able writers. In 1911 2 appeared several magazine articles, con- 
tending on historical grounds that the action of the courts was 
substantially "usurpation;" while in 1912 s were published two 
books, which, on the basis of careful and scholarly research, 
reached an opposite conclusion. In view of the thoroughness 
with which the ground has been covered, it may be rash to enter 
the lists with further argument; yet the interest of the topic 
justifies the effort to throw more light on it. Several phases of 
the subject tempt discussion, but for the purposes of a single 
paper I must confine myself strictly to an attempt to answer the 
one question — Did our forefathers who adopted the Constitu- 
tion intend to give the federal supreme court the power conclu- 
sively to determine the constitutionality of acts of congress? 

In my judgment they did not. 

As I reach this conclusion upon much the same evidence as is 
cited by Professor Beard in his interesting study, it is necessary 
to define the question with some care, and to point out specifically 
the differences of opinion between us. In the first place, Pro- 
fessor Beard discusses primarily the attitude of the makers of the 
Constitution (p. 1), while I am concerned primarily with those 
who adopted it. But I am also inclined to question his demon- 
stration of the intent of the makers, especially his contention 
that seventeen of them "declared, directly or indirectly, for ju- 
dicial control" (p. 17), and that " twenty-five members of the con- 
vention favored or at least accepted some form of judicial control" 
(p. 51). 

2 W. Clark, address, Congressional Record, July 31, 1911; W. Tricket, "Judicial 
Dispensation from Congressional Statutes," American Law Review, xii, 65; L. 
B. Boudin, "Government by Judiciary," Political Science Quarterly, xxvi, 238; 
G. Roe, "Our Judicial Oligarchy," La Follette's Weekly Magazine, iii, no. 25, p. 7. 

8 C. A. Beard, The Supreme Court and the Constitution; A. C. McLaughlin, 
The Courts, The Constitution and Parlies. 
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If we could discover the intent of the several conventions that 
ratified the Constitution, we should have a guide to the meaning 
that historically ought to be attached to it; and if we found that 
a majority of all the conventions understood the article relating 
to the judiciary to the same effect, and intended the same sig- 
nificance to be attached to their respective actions — whether rati- 
fying without qualification, or ratifying and at the same time 
urging amendment, or finally, rejecting — we should have the 
most cogent argument possible on its proper interpretation. 
Unfortunately it is impossible to determine the intent of the 
conventions with any such exactness, partly because there is no 
known record of the debates in some of them, and partly because 
the question was not presented in such a way as to get any 
clear and unequivocal answer. 

In trying to discover the intent of our forefathers who adopted 
the Constitution, I shall begin with the opinions of the members 
of the constitutional convention, reviewing the ground covered 
by Professor Beard; I shall then discuss the debates and pro- 
ceedings of the several ratifying conventions, in the Ught of 
contemporary discussion, touching on the ground covered by 
Professor McLaughlin; and finally I shall analyze the judiciary 
act of 1789, as a contemporary interpretation by men fresh from 
the controversy in which most of them had engaged. Beyond 
that I do not find much significance in either legal or political 
action. It seems to me that the Virginia and Kentucky resolu- 
tions and their reception indicate the politics of the moment, 
rather than any fixed philosophical views about the method of 
determining the constitutionality of laws; 4 and that Chief Justice 
Marshall's opinion in the case of Marbury vs. Madison 5 was a 
shrewd political manifesto, rather than a logical foundation for 
the decision of that highly technical case. 

A brief summary of my argument will make my position clearer. 
Conceding that the theory of a judiciary assuming to declare 
statutes to be unconstitutional and void was in accord with the 

4 Compare the reversal of attitude of many of the States at the time of the 
Hartford convention of 1814. 
5 1 Cranch, 137. 
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political philosophy of the period, was brought to the attention 
of the constitution-makers as practicable, and was favored by- 
some of the most influential members of the convention as a 
deliberate policy — yet the evidence that I have been able to 
gather persuades me that there was in the convention itself 
great difference of opinion as to the best policy to be adopted; 
that the question was intentionally left open; that upon the sub- 
mission of the Constitution for ratification a vigorous objection 
to the power of the federal judiciary was expressed, especially 
in the most important States; that the jealousy of federal power 
crystallized into the Tenth Amendment, one of the effects of 
which was intended to be, and logically was, to deprive the fed- 
eral courts of the power of constitutional review; and that this 
limitation was recognized and applied in the judiciary act of 
1789, by leaving this power to the States. If my reading of the 
evidence is correct, it follows that the people of the original States 
did not intend to give the federal supreme court the power of 
annulling acts of congress on the ground of unconstitutionality. 

THE INTENT OP THE CONSTITUTIONAL CONVENTION 

Accepting Professor Beard's list of twenty-five as representing 
the active and influential members of the constitutional con- 
vention, let us first analyze his division of them into those "who 
directly or indirectly supported the doctrine of judicial control" 
and those who did not regard judicial control as "a normal 
judicial function." 

I do not intend to repeat the evidence he has so fully and fairly 
collated from Farrand, Elliot and other sources; but it will make 
the argument clearer to reproduce his list, with the names in 
italics, as printed by him, to indicate the seventeen who, as he 
concludes, "declared, directly or indirectly, for judicial control." 
His list is as follows (p. 17): 



Blair 


Franklin 


King 


Morris, R. 


Rutledge 


Butler 


Gerry 


Madison 


Paterson 


Sherman 


Dayton 


Gorham 


Martin, L. 


Pinckney, Chas. 


Washington 


Dickinson 


Hamilton 


Mason 


Pinckney, C. C. 


Williamson 


Ellsworth 


Johnson 


Morris, G. 


Randolph 


Wilson 
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For purposes of comparison I repeat the list, leaving in italics 
those who from first to last favored judicial control, putting in 
small capitals those who disapproved, and leaving in lower case 
the doubtful and non-committal ones. I hasten to add that my 
list like Professor Beard's is only tentative; and I may express 
also my doubt of the possibility of ever reaching a final conclu- 
sion, not only because the evidence is slight, but also because of 
the probability that some of those who spoke or wrote on the 
subject were not altogether clear in their own minds. The course 
of the debate in which the speaker was engaged and the politics 
of the moment seem to have influenced not a few remarks on 
this subject; and it is probable that the views of some of our fore- 
fathers were quite unsettled. With these qualifications, and 
with the further important distinction that it is the final view of 
each member, as shown upon or immediately after the ratifica- 
tion by his State (between December, 1787, and October, 1789) 
that I seek to emphasize, not his opinion in the convention, my 
revision is as follows: 



Blair 


Franklin 


King 


Morris, R. Rutledge 


Butler 


Gerry 


Madison 


Paterson Sherman 


Dayton 


Gorham 


Martin, L. 


PlNCKNET, CHAS. WASHINGTON 


Dickinson 


Hamilton 


Mason 


Pinckney, C. C. Williamson 


Ellsworth 


Johnson 


Morris, 6. 


Randolph Wilson 



John Dickinson, of Delaware, expressly declared himself in the 
convention as opposed to the "power of the judges to set aside 
the law," but "at a loss what expedient to substitute;" neverthe- 
less he is included by Professor Beard as one of the seventeen 
because of an argument in favor of the ratification of the Consti- 
tution, written in 1788, in which he accepts the theory of judicial 
review. 8 But in the same paper Dickinson adds: 7 "Constitu- 
tional properties are only, as has been observed at the beginning 
of this letter, parts in the organization of the contributed rights. 
As long as those parts preserve the orders assigned to them re- 

• "The president and the federal independent judges, so much concerned in 
the execution of the laws and in the determination of their constitutionality." 
Ford's Pamphlets, 184. 

7 Ford's Pamphlets, 183. 
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spectively by the constitution, they may so far be said to be 
balanced; but, when one part, without being sufficiently checked 
by the rest, abuses its power to the manifest danger of public 
happiness, or when the several parts abuse their respective power 
so as to involve the commonwealth in like peril, the people must 
restore things to that order from which their functionaries have 
departed" (italics in original). 

In another paper in the same series he inquires: 8 

"What bodies are there in Britain, vested with such capacities 
for inquiring into, checking and regulating the conduct of na- 
tional affairs, as our sovereign states?" 

It would seem from these remarks that while Dickinson ap- 
preciated the possibility of judicial review, he contemplated also 
direct action by the people and intervention by the States. 
"Whether he at any time approved of the court's exercise of the 
function of annulling legislation seems to me more than doubtful 
in view of his original objection; but neither am I convinced that 
he disapproved. I class him, therefore, as doubtful. 

Oliver Ellsworth, of Connecticut, did not express himself in 
the federal convention, but in the State convention in January, 
1788, he clearly and tersely voiced the doctrine of judicial control 
as an argument in favor of the Constitution. 9 This, it will be 
observed, was before the debates in Massachusetts, the Caro- 
linas, Virginia and New York had disclosed the strength of the 
anti-federalist sentiment. In March, 1789, Ellsworth took his 
seat in congress as senator from Connecticut, and was at once 
appointed chairman of the judiciary committee. He had framed 
the judiciary bill himself and was active both in committee and 
on the floor of the senate, as appears from Senator Maclay's 
Journal, in preserving it in a form satisfactory to himself. As 
sponsor for the bill from its introduction to its final passage, he 
is fully committed to its principle of reserving the judicial review 

8 Ford's Pamphlets, 212. 

• " If the general legislature should at any time overlap their limits, the judic- 
ial department is a constitutional check. If the United States go beyond their 
powers, if they make a law which the constitution does not authorize, it is void ; 
and the judicial power, the national judges, who, to secure their impartiality, are 
to be made independent, will declare it to be void." Elliot's Debates, ii, 196. 
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of legislation to the state courts; and I, therefore, class him as 
disapproving federal judicial control. 

Elbridge Gerry, of Massachusetts, seems on the whole to have 
accepted the theory of judicial review. His speeches in the fed- 
eral convention in 1787 and in the house of representatives in 
1789 are quoted fully by Professor Beard, and need not be re- 
peated. Nevertheless it is worthy of comment that he refused 
to sign the Constitution, assigning as one of his reasons: 10 "My 
principal objections to the plan are .... that the ju- 
dicial department will be oppressive." 

He campaigned actively against the ratification of the Consti- 
tution, publishing in 1788 "Observations on the New Constitu- 
tion; By a Columbian Patriot," in which he expressed his dread 
of the judiciary more fully as follows: 11 

"But I leave the field of general censure on the secrecy of its 
birth, the rapidity of its growth, and the fatal consequences of 
suffering it to live to the age of maturity, and will particularize 
some of the most weighty objections to its passing through this 
continent in a gigantic size .... 

"3. There are no well defined limits of the Judiciary Powers, 
they seem to be left as a boundless ocean, that has broken over 
the chart of the Supreme Lawgiver, 'thus far shalt thou go and no 
further,' and as they cannot be comprehended by the clearest 
capacity, or the most sagacious mind, it would be an Herculean 
labour to attempt to describe the dangers with which they are 
replete." 

If he was sincere in this argument, it is difficult to believe that 
he approved of giving to the supreme court the highest power 
imaginable— that of annulling an act of congress;— yet his speeches 
the following year on the President's power of removal show 
none of the apprehension he expressed during the struggle for 
ratification. 12 

James Madison, of Virginia. Madison's views are discussed 
so fully and with such liberal quotations by Professor Beard 

10 Elliot's Debates, i, 493. 

11 Ford's Pamphlets, 8. 

12 "The judges who are bound by oath to support the Constitution, declare 
against this law." Elliot's Debates, iv. 393. 
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that I have nothing new to add. I can only say that the extracts 
he gives are convincing to my mind that Madison strongly dis- 
approved the theory that the federal judges should have power 
conclusively to determine the constitutionality of acts of con- 
gress. I may mention particularly the following: 13 

"In the state constitutions and indeed in the federal one also, 
no provision is made for the case of a disagreement in expound- 
ing them [the laws], and as the courts are generally the last 
making the decision, it results to them, by refusing or not refus- 
ing to execute a law, to stamp it with its final character. This 
makes the judiciary department paramount in fact to the legis- 
lature, which was never intended and can never be proper." 

Madison's earnest and repeated efforts to provide for a coun- 
cil of revision seem to me to show a consistent desire to avoid 
leaving to the court any question of annullment of legislation. 
He also took the lead in the house of representatives in 1789 in 
securing the passage of the first ten amendments, which, as I ar- 
gue, remove from the supreme court to the States the authority 
to annul acts of congress. 

Luther Martin, of Maryland, refused to sign the Constitution 
and fought actively against its ratification. He delivered to the 
legislature of Maryland, November 29, 1787, an address 14 which 
was one of the most complete and able arguments made by any 
of the anti-federalists. He argues, as a reason for rejecting the 
Constitution: 

"Whether, therefore, any laws or regulations of the congress, 
or any acts of its President or other officers, are contrary to or 
not warranted by the Constitution, rests only with the judges, 
who are appointed by Congress, to determine; by whose deter- 
mination every State must be bound." 

His view is indicated more fully in his "Reply to the Land- 
holder," dated March 19, 1788, 15 where he describes his effort 
in the federal convention to have all questions of the constitu- 
tionality of laws decided by the state courts. 

13 Writings, v, 293. 

14 Farrand's Reports, iii, 172, 220. 
16 Farrand's Reports, iii, 287. 
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"When this clause ["that the legislative acts of the United 
States .... shall be the supreme law of the respective 
States .... anything in the respective laws of the in- 
dividual States to the contrary notwithstanding"] was introduced, 
it was not established that inferior continental courts should be 
appointed for trial of all questions arising on treaties and on the 
laws of the general government, and it was my wish and hope 
that every question of that kind would have been determined 
in the first instance in the courts of the respective states; had 
this been the case, the propriety and necessity that treaties duly 
ratified, and the laws of the general government, should be bind- 
ing on the state judiciaries, which were to decide upon them, must 
be evident to every capacity, while at the same time, if such treat- 
ies or laws were inconsistent with our constitution and bill of 
rights, the judiciaries of this state would be bound to reject the 
first and abide by the last, since in the form I introduced the 
clause, notwithstanding treaties and the laws of the general 
government were intended to be superior to the laws of our State 
government, where they should be opposed to each other, yet 
that they were not proposed nor meant to be superior to our con- 
stitution and bill of rights." 

This scheme of Martin's would have made the state constitu- 
tions superior to the federal laws, and it is the clash between the 
two that he is discussing; but his proposal, especially in the ab- 
sence of inferior federal courts, would have left questions of the 
validity of federal laws, under the federal constitution also, to 
the determination of state courts, as appears from the words 
I have italicized. 

George Mason, of Virginia, is counted as favoring judicial 
control because of a speech in the Virginia convention in June, 
1788, in which he said: 

"When this matter comes before the federal judiciary, they 

must determine according to this constitution As 

an express power is given to the federal court to take cognizance 
of such controversies, and to declare null all ex post facto laws, 
I think gentlemen must see there is danger, and that it ought to 
be guarded against." 16 

16 Elliot's Debates, iii, p. 479. 
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Mason, like Gerry, refused to sign the Constitution and argued 
vigorously against its ratification. In fact, the speech above 
quoted was delivered not in favor of the Constitution, but in 
opposition to it. With the exception of these remarks, his whole 
attitude seems adverse to vesting such power in the judiciary. 
In the constitutional convention he favored Madison's plan for 
a council of revision; in October, 1787, he wrote Washington 17 
objecting to the prohibition against ex post facto laws because 
"there never was, nor can be, a legislature, but must and will 
make such laws, when necessity and the public safety require 
them, which will hereafter be a breach of all the constitutions in 
the union, and afford precedents for other innovations" — evidently 
not then relying on the courts to check such legislation; and he 
is credited with the authorship of the Virginia amendments in- 
tended to limit the power of the federal judiciary. 18 

His approval of the theory of judicial control seems on the 
whole to rest on a slender foundation. 

William Paterson, of New Jersey. On the strength of a charge 
to the jury in 1795 delivered by Paterson as circuit judge in 
the case of Van Home's Lessee vs. Dorrance, 2 Dallas, 304, he 
is listed by Professor Beard among the seventeen. The remarks 
quoted are broad enough to justify this classification, but they 
lose their significance when the circumstances of the case are 
considered. That case was brought in the federal court, ap- 
parently as a controversy between citizens of different States, 
and the question was whether a statute of Pennsylvania was 
valid under the Pennsylvania constitution. Neither the Con- 
stitution of the United States nor any act of congress was relied 
on by either party; nor did it appear that the Pennsylvania statute 
had ever been construed by the State court. Hence there can 
be no positive inference that Paterson believed that the federal 
supreme court should have the power conclusively to determine 
the constitutionality of acts of congress. 

On the other hand he was in 1789 a member of the senate com- 
mittee which framed the judiciary bill, and as senator from New 

" Ford's Pamphlets, 331. 

18 K. M. Rowland, Life of George Mason, ii, chap. 8. 



ANNULMENT OF LEGISLATION BY SUPREME COURT 551 

Jersey he voted for it. If, as I shall endeavor to show, this 
statute placed the authority to annul unconstitutional federal 
statutes exclusively in the States, then Paterson must be counted 
as disapproving the excercise of that power by the federal courts. 

Charles Pinckney, of South Carolina. Charles Pinckney did 
not express himself in the federal convention, but in 1799 he 
wrote: 19 

"On no subject am I more convinced, that that it is an unsafe 
and dangerous doctrine in a republic, ever to suppose that a 
judge ought to possess the right of questioning or deciding upon 
the constitutionality of treaties, laws, or any act of the legisla- 
ture. It is placing the opinion of an individual, or of two or 
three, above that of both branches of congress, a doctrine which 
is not warranted by the constitution, and will not, I hope, long 
have any advocates in this country." 

Edmund Randolph, of Virginia, refused to sign the Constitution. 
He set forth his reasons in a long letter to the speaker of the 
house of delegates, in which he writes: 20 

"I should now conclude this letter, which is already too long, 
were it not incumbent on me, from having contended for amend- 
ments, to set forth the particulars, which I conceive to require 

correction 8. In limiting and defining the judicial 

power." 

As a member of the Virginia convention, he argued: 21 

"Can congress go beyond the bounds prescribed in the Con- 
stitution? Has congress a power to say that she [Virginia] shall 
pay fifteen parts out of sixty-five parts [of a direct tax]? Were 
they to assume such a power it would be a usurpation so glaring, 
that rebellion would be the immediate consequence." 

By December, 1790, however, he seems to have lost his dread 
of the federal judiciary. At that date he reported to Congress 
a criticism of the judiciary act of 1789 and a draft statute which 
would have immensely increased the jurisdiction of the federal 
courts. An analysis of the proposed law would be too long and 

18 Wharton's State Trials, 412. 
« Ford's Pamphlets, 274. 
21 Elliot's Debates, iii, 121. 
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too technical for this paper, but it appears to authorize both 
the circuit courts and the supreme court to review the decisions 
of state courts on any federal question; and it is significant that 
it provides that both district and circuit courts "shall have origi- 
nal jurisdiction in all cases of law and equity arising under the 
Constitution of the United States, the laws of the United States, 
and treaties." In commenting on the proposed statute, Ran- 
dolph recognizes the right of state courts to invalidate acts of 
congress as unconstitutional, though even in a rather lengthy 
discussion of the subject he does not hint that federal courts have 
such right. His argument, however, is based on the contingency 
of the statute being actually constitutional and the decision of 
the state court merely "refractory," 22 and does not preclude the 
theory of federal judicial review. 

If this report and his failure to argue in the Heyburn case, 23 
in 1792, that the judges had no power to declare the law uncon- 
stitutional, indicate a change of heart because he had been ap- 
pointed attorney-general and was anxious for an extension of 
power of the machine of which he had become part, then his opin- 
ion ought to be cited from the earlier date; but on the evidence 
before me, that fact must remain a matter of surmise, and there- 
fore, I classify him as doubtful. 

William Johnson, of Connecticut, Robert Morris, of Pennsyl- 
vania, and George Washington. For precisely the reason that 
Professor Beard concludes that these three members "under- 
stood and indorsed the doctrine" of judicial review, I infer that 
while they may well have understood it, they not only did not 
indorse it, but actually disapproved it. The only evidence is 
the support of the judiciary act of 1789 by Johnson and Morris 
with their votes in the Senate and by Washington with his sig- 
nature as President. 

John Blair, of Virginia, Alexander Hamilton, of New York, 
Rufus King, of Massachusetts, Gouverneur Morris, of Pennsyl- 
vania, Hugh Williamson, of North Carolina, and James Wilson, 
of Pennsylvania, committed themselves to approval of judicial 

22 American State Papers, Misc. I, 23. 

23 2 Dallas, 409. 
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control. 24 Gerry should be included with this group on the basis 
of his more frequent and more specific utterances, and Mason 
may be added for similar reasons. 

Taking now the preliminary census of the attitude of the twenty- 
five active and influential members of the constitutional conven- 
tion, as shown from 1787 to 1789, we find: Favoring judicial 
control by the supreme court, Blair, Gerry, Hamilton, King, 
Mason, G. Morris, Williamson and Wilson, 8; disapproving of 
such control, Ellsworth, Johnson, Madison, L. Martin, R. Mor- 
ris, Paterson, Chas. Pinckney and Washington, 8; doubtful or 
non-committal, Butler, Dayton, Dickinson, Franklin, Gorham, 
C. C. Pinckney, Randolph, Rutledge and Sherman, 26 9. 

Turning to the less important members, my view of the judi- 
ciary act of 1789 leads me to suggest further changes in Professor 
Beard's grouping. 

William Few, of Georgia, George Read, of Delaware, and Caleb 
Strong, of Massachusetts, all voted for the statute; in addition, 
Few and Strong were members of the judiciary committee of 
the Senate, which introduced and supported the bill. Their 
action in so doing places them, for reasons just stated, in the 
list of those who disapproved federal judicial review. It may 
also be remarked that Strong failed to sign the Constitution. 

24 Blair, 1782: "The court had power to declare any resolution or act of the 
legislature or of either branch of it, to be unconstitutional and void." 

Hamilton, 1788: "The courts of justice whose duty it must be to declare all 
acts contrary to the manifest tenor of the Constitution void." 

King, 1787: "The judicial ought not to join in the negative of a law because 
the judges will have the expounding of those laws when they come before them ; 
and they will no doubt stop the operation of such as shall appear repugnant to 
the Constitution." 

G. Morris, 1787: "He could not agree that the judiciary, which was a part of 
the executive, should be bound to say that a direct violation of the Constitution 
was law." 

Williamson, 1787: "Such a prohibitory clause is in the constitution of North 
Carolina, and, though it has been violated, it has done good there and may do 
good here, because the judges can take hold of it." 

Wilson, 1788: "If a law should be made inconsistent with those powers vested 
by this instrument in Congress, the judges .... will declare such law 
to be null and void." 

25 A quotation from Sherman's "Countryman" letters, printed on p. 565 in- 
dicates that he did not rely on judicial control. 
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Richard Bassett, of Delaware, was also a member of the Senate 
judiciary committee and voted for the statute, thus indicating 
in 1789 his disapproval of federal judicial review. His memorial 
to congress in 1802, suggesting that his right to compensation 
as a judge appointed under the act of February 13, 1801, (re- 
pealed March 8, 1802) be submitted to judicial decision, is cited 
as evidence of the contrary attitude thirteen years later. But is 
it? Is there not a suggestion of shrewd personal politics in the 
attempt to have the Republican legislation subjected in some 
extra-judicial proceeding to the examination and decision of the 
Federalist bench? And in any case, is not Bassett's proposal 
evidence rather of a continued disapproval of federal judicial 
review? His suggestion is that the act of 1802 is unconstitu- 
tional and that congress take steps to have it so declared. That 
is the very opposite of judicial control; it is decision by the leg- 
islature itself through machinery of its own invention. Any 
decision by the judiciary was to be merely on the invitation of 
the legislature. If Bassett believed that the judiciary inde- 
pendently had the conclusive determination, why did he not get 
his question into court in a legally initiated action or proceed- 
ing, as he might have done in a dozen different ways? 

Robert Yates, of New York, withdrew from the federal con- 
vention, and argued and voted against the Constitution when 
it came up for ratification. His views on judicial control are 
fully and ably expressed in the "Brutus" letters, referred to 
again below. That he regarded it as a logical but altogether un- 
desirable deduction, appears from the whole tenor of his argu- 
ment, summed up in Letter XV 26 as follows: 

"I said in my last number, that the supreme court under this 
constitution would be exalted above all other powers in the gov- 
ernment, and subject to no control. The business of this paper 
will be to illustrate this, and to shew the danger that will result 
from it 

"There is no control above them that can correct their errors 
or control their decisions " 

George Wythe, of Virginia, Pierce Butler, of South Carolina, 

26 New York Journal and Weekly Register, xlii, no. 24, March 20, 1788. 
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and John Langdon, of New Hampshire. The evidence as to all 
three of these members seems to me too slight to justify their 
classification. Wythe did not sign the Constitution; and in the 
Virginia convention he was chairman of a committee on amend- 
ments, which reported a set of proposals for the limitation of 
the federal judiciary to a supreme court, with little except ap- 
pellate jurisdiction, and inferior courts of admiralty only. His 
opinion six years earlier in a case involving only a state law must 
be considered in the light of his action on the Constitution itself. 
As to Butler and Langdon, they may have had a score of rea- 
sons for voting against the judiciary act; I do not feel that such 
action is indicative of a view either in favor of or against judicial 
control. 

As to William Livingston, of New Jersey, also, the evidence 
is very meagre. Professor Beard infers that from his connection 
with the early and unreported case of Holmes vs. Walton, de- 
ciding a New Jersey statute to be unconstitutional and void 
(1780), he shows an understanding and approval of the doctrine 
of judicial review; and Mr. Austin Scott, discussing that case 
in the American Historical Review, 27 writes that "Livingston, as 
governor .... had shared in the legislative acquiescence 
in the decision of the court." In fact the only "acquiescence," 
was the passage of another act on the same subject, in 1779, be- 
fore the court had made its decision. The act of 1779 was, how- 
ever, framed to meet the arguments made on constitutional 
grounds, and perhaps gives color enough to Mr. Scott's conclu- 
sion to justify the classification of Livingston among those who 
approved of judicial control, in the absence of evidence to the 
contrary. 

Abraham Baldwin, of Georgia, and David Brearly, of New 
Jersey, also appear to have favored judicial control. The evi- 
dence is a quotation from Baldwin, 28 and Brearly's participation 
as chief justice in the decision of Holmes vs. Walton. 

Gunning Bedford, of Delaware, John F. Mercer, of Maryland, 

" iv, 468. 

28 " It is their [the Judiciary's] province to decide upon our laws and if they 
find this clause to be unconstitutional, they will not hesitate to declare it so." 



556 THE AMERICAN POLITICAL SCIENCE REVIEW 

and Richard Spaight, of North Carolina, 29 showed by their speeches 
that they were opposed to judicial control. 

The final count thus adds to those in favor of judicial control 
the names of Baldwin, Brearly and Livingston, 3, making a total 
of 11; to those against judicial control it adds Bassett, Bedford, 
Few, Mercer, Read, Spaight, Strong and Yates, 8, making a total 
of 16; and to the doubtful it adds Butler, Langdon and Wythe, 
3, making a total of 12. If we add to the third group the names 
of those who signed the Constitution but have not been mentioned 
thus far in the discussion, we shall fairly have disposed, as best 
we can, of all members of the convention entitled to considera- 
tion in ascertaining the opinions of the framers. This silent and 
not particularly influential group is as follows: William Blount, 
of North Carolina; Jacob Broom, of Delaware; Daniel Carroll, 
of Maryland; George Clymer and Thomas Fitzsimons, of Penn- 
sylvania; Nicholas Gilman, of New Hampshire; Jared Ingersoll, 
of Pennsylvania; Daniel S. Jenifer and James McHenry, of Mary- 
land; and Thomas Mifflin, of Pennsylvania, 10; making the total 
for the doubtful and non-committal members, 22. 

This uncertain and tentative grouping shows 11 for and 16 
against judicial control out of 48 members who either signed the 
Constitution or took a fairly active part in its making — a rea- 
sonably even division of opinion when we consider the meagre- 
ness of the evidence on which we are obliged to rely. It accounts 
for the very illuminating letter written by Gouverneur Morris, 
the draftsman of the final version of the Constitution, in 1814, 
in which he says : 30 (italics mine) : 

"My dear Sir: — What can a history of the Constitution avail 
towards interpreting its provisions? This must be done by com- 
paring the plain import of the words with the general tenor and 
object of the instrument. That instrument was written by the 

29 Bedford, 1787: "The representatives of the people .... ought to 
be under no external control whatever." 

Mercer, 1787: "He disapproved of the doctrine that the judges as expositors 
of the Constitution should have authority to declare a law void." 

Spaight, 1787: "It is immaterial what law they [the judges] have declared 
void; it is their usurpation of the authority to do it that I complain of." 

30 Elliot's Debates, i, 506. 
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fingers which write this letter. Having rejected redundant and 
equivocal terms, I believed it to be as clear as our language 
would permit; excepting, nevertheless, a part of what relates to 
the judiciary. On that subject, conflicting opinions had been 
maintained with so much professional astuteness, that it became 
necessary to select phrases which, expressing my own notions, 
would not alarm others nor shock their self-love; and to the best 
of my recollection, this was the only part that passed without 
cavil." 

It would be difficult to understand Morris's allusion to "con- 
flicting opinions," if on the important subject of judicial review 
of legislation the members had been practically unanimous — 
twenty-five (including all the active ones who expressed them- 
selves) against five (according to Professor Beard's final list — 
or three, if we exclude Butler and Langdon) ; but with such an 
even split in opinion as is indicated by my list, it is easy to under- 
stand that tact and skill in selecting phrases became indispensable. 

Is it not the legitimate inference that the power of judicial 
control was neither overlooked, nor attempted to be slipped in 
by indirect or ambiguous phrases, but that it was intentionally 
omitted? 31 

THE INTENT OF THE RATIFYING CONVENTIONS 

To get a correct perspective for interpreting the action of the 
people in ratifying the Constitution, we must keep in mind a few 
familiar facts of political history. 

In 1787 the thirteen original States, having achieved their in- 
dependence, were banded together in a loose confederation. Al- 
though the articles of confederation had proved totally inade- 
quate to provide an efficient central government, the Philadel- 
phia convention was organized merely to revise those articles, 
and the authority of some of its members was in terms limited to 
such action. 32 The people as a whole were by no means prepared 
for the creation of a vigorous central government. Apart from 

31 J. B. Thayer's John Marshall, 65. 
" Elliot's Debates, i, 126. 
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local pride and mutual jealousy, questions of unequal practical 
advantage made the favorable reception of the new plan a matter 
of the greatest uncertainty. The smaller states could be counted 
upon to support a centralized government which would remove 
restrictions on interstate trade; but the powerful states of Vir- 
ginia, Massachusetts, Pennsylvania and New York were offered 
less obvious advantages, and yet without the support of all of 
them the new Union could hardly be expected to be a success. 
Moreover the Constitution was offered for ratification, to be 
accepted or rejected as a whole; and there was little occasion for 
academic discussion of detail. The big question was whether 
"the grinding necessity" of the political situation was stern 
enough to extort a consent from a reluctant people. 33 

The chief topic of debate was almost of necessity the question 
of state sovereignty. What powers of government were the 
States surrendering, and what were they retaining? The first 
three words of the preamble — "We the people" — provoked as 
much discussion as any whole article in the Constitution itself; 
and in one form or another the argument over that phrase con- 
tinued until it was settled by the Civil War. The absence of 
any bill of rights in favor of either the people or the States caused 
a storm of criticism which was met only by a general understand- 
ing that the principles involved would be incorporated promptly 
into the Constitution by amendment. 

Other questions which were fully argued were the basis of 
representation in the house of representatives, the frequency of 
elections, the power of taxation and especially the right to levy 
direct taxes, the control over federal elections, the method of 
impeachment, the making of treaties, the power of the executive, 
the creation of a federal judiciary, the separation or confusion 
of function among the three branches of government, the debt 
of the confederation and slavery — some of them matters which 
have proved to be of little importance, but others going to the 
foundation of our system of government. Much alarm was 
caused by the vague language of the Constitution, which, it was 

33 Von Hoist, Constitutional History, i, 63. 
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argued, would permit the central government to absorb all the 
functions of the state governments. With these questions at 
issue, the method of testing and checking violations of the in- 
strument itself could hardly rank higher than a secondary topic. 
When it was broached, it was often discussed in the most general 
terms. The same factors were often spoken of as checks upon 
the abuse of any authority, whether legislative or executive, 
namely, frequent elections, impeachment and amendment of the 
Constitution. 

Viewed in this broad aspect, it would be surprising to find any 
clear expression of popular opinion on a single technical issue 
not presented by any language in the document under consider- 
ation. Nevertheless the issue was not wholly overlooked, and 
if all the debates had been preserved in full, it is probable that 
we should find considerable argument on the subject. Without 
pretending to have made an exhaustive search, I submit what 
I have been able to gather, arranging the material by States in the 
order of their ratification. 

Delaware ratified the Constitution December 6, 1787, by a 
unanimous vote and without debate. 

Pennsylvania followed December 12, 1787, after three weeks 
of animated debate, by a vote of 46 to 23. The speeches of the 
Federalists led by James Wilson and Thomas McKean have been 
preserved, and there can be no doubt that the principle of judicial 
control was fully expounded by them and was accepted by the 
convention. On November 24, McKean presented the theory 
distinctly in a speech summarized by Wilson as follows: 34 

"In order to secure Liberty and the Constitution, it is abso- 
lutely necessary that the legislature should be restrained. 

"It may be restrained in several ways: 

"1. By the judges deciding agst the legislature in favor of 
the Constn." 

The anti-federalists were led by John Smilie, Robert Whitehill 
and William Findley. On the 28th of November, Smilie and 
Whitehill both discussed the question, Smilie beginning with the 
following remarks: 35 

34 McMaster and Stone, Pennsylvania and the Federal Constitution, 766. 
15 Same, 255, 259, 269. 
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"So loosely, so inaccurately are the powers which are enumer- 
ated in this Constitution denned, that it will be impossible, with- 
out a test of that kind [bill of rights], to ascertain the limits of 
authority, and to declare when government has degenerated into 
oppression. In that event the contest will be between the people 
and the rulers: 'You have exceeded the powers of your office, 
you have oppressed us/ will be the language of the suffering citi- 
zen. The answer of the government will be short — 'We have 
not exceeded our power; you have no test by which you can 
prove it.' Hence, Sir, it will be impracticable to stop the prog- 
ress of tyranny, for there will be no check but the people, and 
their exertions must be futile and uncertain." 

Whitehill said: 

"Besides the powers enumerated, we find in this Constitution 
an authority is given to make all laws that are necessary to carry 
it effectually into operation, and what laws are necessary is a 
consideration left for congress to decide." 

And Smilie continued: 

"Those very men who raise and appropriate the taxes are 
the only judges of what shall be deemed the general welfare and 
common defence of the national government." 

Wilson argued the point elaborately on December 1, and re- 
ferred to it again answering unreported speeches of Smilie and 
Whitehill on December 4 and 7. In the first of these addresses 
he said: 36 

"It is therefore proper to have efficient restraints upon the 
legislative body. These restraints arise from different sources. 
I will mention some of them. In this Constitution they will be 
produced, in a very considerable degree, by a division of the 
power in the legislative body itself. Under this system, they 
may arise likewise from the interference of those officers who will 
be introduced into the executive and judicial departments. They 
may spring also from another source — the election by the people; 
and finally, under this Constitution, they may proceed from the 
great and last resort — from the people themselves. I say, under 
this Constitution, the legislature may be restrained, and kept 

'« Same, 445, 478, 489. 
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within its prescribed bounds, by the interposition of the judicial 
department. This I hope, sir, to explain clearly and satisfac- 
torily. I had occasion, on a former day, to state that the power 
of the Constitution was paramount to the power of the legisla- 
ture acting under that Constitution; for it is possible that the 
legislature, when acting in that capacity, may transgress the 
bounds assigned to it, and an act may pass, in the usual mode, 
notwithstanding that transgression; but when it comes to be 
discussed before the judges, — when they consider its principles, 
and find it to be incompatible with the superior power of the Con- 
stitution, — it is their duty to pronounce it void; and judges inde- 
pendent, and not obliged to look to every session for a continu- 
ance of their salaries, will behave with intrepidity, and refuse 
to the act the sanction of judicial authority. In the same manner, 
the President of the United States could shield himself, and refuse 
to carry into effect an act that violates the Constitution." 

It is unfortunate that the speeches of the anti-federalists dur- 
ing the latter part of the convention were suppressed; but the 
foregoing extracts are sufficient to show that the doctrine was 
clearly presented to the convention, and that it was approved 
by the Federalists, but neither accepted nor approved by the 
anti-federalists. 

Immediately upon the close of the convention, twenty-one of 
the twenty-three anti-federalists joined in an Address and Reasons 
of Dissent, in which they argue: 37 

"The supremacy of the laws of the United States is established 
by article sixth, viz., .... [Quoting from the Constitu- 
tion]. It has been alleged that the words 'pursuant to the Con- 
stitution' are a restriction upon the authority of Congress; but 
when it is considered that by other sections they are invested 
with every efficient power of government, and which may be ex- 
ercised to the absolute destruction of the State governments, 
without any violation of even the forms of the Constitution, this 
seeming restriction, as well as every other restriction in it, ap- 
pears to us to be nugatory and delusive; and only introduced as a 
blind upon the real nature of the government. In our opinion, 

" Same, 562. 
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'pursuant to the Constitution' will be co-extensive with the will 
and pleasure of Congress, which, indeed, will be the only limita- 
tion of their powers." 

By midsummer of 1788 eleven States had ratified the Consti- 
tution and the Union was an established fact. The anti-federal- 
ists of Pennsylvania continued their activities during the inter- 
val, but gradually changed their method of attack, agitating 
not for rejection, but for amendment. On September 3 they 
assembled thirty-three delegates at Harrisburg and adopted 
resolutions urging twelve amendments, of which the first and 
tenth are especially significant: 

"I. That congress shall not exercise any powers whatsoever, 
but such as are expressly given to that body by the Constitution 
of the United States; nor shall any authority, power or jurisdic- 
tion, be assumed or exercised by the executive or judiciary de- 
partments of the union under color or pretense of construction 
or fiction. But all the rights of sovereignty which are not by 
the said Constitution expressly and plainly vested in the con- 
gress, shall be deemed to remain with, and shall be exercised, by 
the several States in the union according to their respective 
constitutions. 

"X. That congress establish no court other than the supreme 
court, except such as shall be necessary for determining causes 
of admiralty jurisdiction." 

During this entire period the newpapers had been full of letters 
for and against the Constitution. Pamphlets were also pub- 
lished by individual writers. Among the first of the pamphlet- 
eers appeared Peletiah Webster, who printed "Weakness of Brutus 
Exposed," November, 1787, in support of the Constitution, 
arguing : S8 

"5. Brutus all along sounds his objections, and fears, on ex- 
treme cases of abuse or misapplication of supreme power, which 
may possibly happen, under the administration of a wild, weak, 
or wicked congress; but 'tis easy to observe that all institutions 
are liable to extremes, but ought not to be judged by them; they 
do not often appear, and perhaps never may; but if they should 

38 Ford's Documents, 126. 
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happen in the cases supposed, (which God forbid) there is a rem- 
edy pointed out in the Constitution itself. 

" 'Tis not supposable that such abuses could arise to any ruin- 
ous height, before they would affect the States so much, that at 
least two-thirds of them would unite in pursuing a remedy in 
the mode prescribed by the Constitution, which will always be 
liable to amendment, whenever any mischiefs or abuses appear in 
the government, which the Constitution in its present state, can't 
reach and correct." 

One of the ablest anti-federal publicists was "Centinel," whose 
identity has never been disclosed. His letters were printed in 
the Independent Gazetteer from October 5, 1787, to November 24, 
1788. In Letter VIII, published December 29, 1787, he writes: 39 

"The authors of the present conspiracy are attempting to 

seize upon absolute power at one grasp They 

have even exposed some of their batteries prematurely, for the 
unlimited power of taxation would alone have been amply suf- 
ficient for every purpose; .... therefore there was no 
use in portraying the ultimate object by superadding the form 
to reality of supremacy in the following clause, viz. : That which 
empowers the new congress to make all laws that may be neces- 
sary and proper for carrying into execution any of their powers, 
by virtue of which every possible law will be constitutional, as 
they are to be the sole judges of the propriety of such laws." 

His Letter XVI, published February 23, 1788, is a curious 
and rather hysterical document, arguing that the constitutional 
prohibition against ex post facto laws would prevent the new gov- 
ernment from calling public defaulters to account. He proceeds : 40 

"It may be said that the new congress would rather break 
through the Constitution than suffer the public to be defrauded 
of so much treasure, .... but this is not to be expected. 
. Besides, should congress be disposed to violate the 
fundamental articles of the Constitution for the sake of public 
justice, .... still it would be of no avail, as there is a 
further barrier interposed between the public and these default- 

39 McMaster and Stone, 623. 

40 Same, 659. 
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ers, namely, the supreme court of the union, whose province it 
would be to determine the constitutionality of any law that may 
be controverted; and supposing no bribery or corrupt influence 
practiced on the bench of judges, it would be their sworn duty 
to refuse their sanction to laws made in the face and contrary 
to the letter and spirit of the Constitution, as any law to compel 
the settlement of accounts and payment of moneys depending 
and due under the old confederation would be. The 1st section 
of the 3d article gives the supreme court cognizance of not only 
the laws, but of all cases arising under the Constitution, which 
empowers this tribunal to decide upon the construction of the 
constitution itself in the last resort. This is so extraordinary, 
so unprecedented an authority, that the intention in vesting of 
it must have been to put it out of the power of congress, even by 
breaking through the constitution, to compel these defaulters 
to restore the public treasure." 

This letter is directed against the Constitution; so that while 
"Centinel" may have been educated out of his earlier view, per- 
haps by a study of Wilson's speeches, he does not appear to re- 
gard judicial control as a desirable feature. 

New Jersey ratified December 18, 1787, and Georgia followed 
January 2, 1788, both unanimously. 

Connecticut fell into line a week later by the decisive vote of 
128 to 40. The question of judicial control was briefly mentioned 
in the convention. Not much has been preserved of the Con- 
necticut debates, but the speech by Ellsworth above quoted 
covers the issue clearly. 

The more popular view was presented in the newspapers. The 
New Haven Gazette of November 8, 1787, published a letter by 
"An American Citizen," (dated Philadelphia, September 29, 
and doubtless circulated in Pennsylvania also) containing the 
following: 

"In pursuing the consideration of the new federal Consti- 
tution, it remains now to examine the nature and powers of 
the house of representatives, the immediate delegates of the 
people 

"They alone can originate bills for drawing forth the revenues 
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of the union, and they will have a negative upon every legislative 
act of the other branch. So far, in short, as the sphere of federal 
jurisdiction extends, they will be controulable only by the people, 
and in contentions with the other branch, so far as they shall 
be right, they must ever finally prevail." 

Another Pennsylvania author, identified as Noah Webster, 
was quoted in the issue of November 29, 1787: 

"The idea that congress can levy taxes at pleasure is false, 
and the suggestion wholly unsupported. The preamble to the 
Constitution is declaratory of the purposes of our union; and 
the assumption of any powers not necessary to establish justice, 
insure domestic tranquility, provide for the common defence; 
promote the general welfare, and to secure the blessings of lib- 
erty to ourselves and our posterity, will be unconstitutional and 
endanger the existence of congress." 41 

The issue of November 22, 1787, contains the following, by 
"A Countryman," identified by Mr. Paul Leicester Ford as Roger 
Sherman: 42 

"On examining the new proposed Constitution, there can 
not be a question, but that there is authority enough lodged 
in the proposed federal congress, if abused, to do the greatest 
injury 

"But if the members of congress are to be interested just as 
you and I are, and just as the members of our present legislatures 
are interested, we shall be just as safe, with even supreme power, 
(if that were granted) in congress, as in the general assembly. 
If the members of congress can take no improper step which will 
not affect them as much as it does us, we need not apprehend 
that they will usurp authorities not given them to injure that 
society of which they are a part." 

Massachusetts. When the question of ratification came to an 
issue in Massachusetts, in January and February, 1788, the 

41 The original is reproduced in Ford's Pamphlets, 25. Webster adds a footnote: 
"Any powers not promotive of these purposes will be unconstitutional; — conse- 
quently any appropriations of money to any other purpose will expose the con- 
gress to the resentment of the States, and the members to impeachment and the 
loss of their seats." 

42 P. L. Ford's Essays on the Constitution, 211. 
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easy part of the federalists' work was over. With the exception 
of Maryland, they could hope for no more one-sided victories. 
South Carolina was promising; but Rhode Island was hopeless, 
North Carolina was hostile, and New Hampshire had elected a 
convention with a majority instructed against ratification. Even 
with the adherence of Maryland and South Carolina, therefore, 
the ratifying States would number only seven and would include 
but one of the large and powerful States. The real struggle be- 
gan in Massachusetts and was continued in Virginia and New York, 
for without the support of all three of these States a central gov- 
ernment, if created at all, would have but a doubtful chance of 
success. The action of these three States is, therefore, of special 
interest. 

The question of restraining unconstitutional action by congress 
was first discussed in the Massachusetts convention by James 
Bowdoin, of Boston, who argued that usurpation would be pre- 
vented by the following checks: 43 

(1) Election by the people; (2) the oath taken by federal 
officers; (3) impeachment; (4) ineligibility for other office dur- 
ing their term; (5) prohibition of titles of nobility; (6) guarantee 
of a republican form of government; (7) division of congress 
into two branches; (8) president's veto; (9) publicity of pro- 
ceedings; (10) character of men to be elected; (11) the fact that 
congressmen will themselves be subject to their own laws. 

Theophilus Parsons, continuing the discussion, added: 44 

"The Hon. Gentleman from Boston has stated at large most 
of the checks the people have against usurpation, and the abuse 
of power [by congress] under the proposed constitution. . 
But there is another check, founded in the nature of the union, 
superior to all the parchment checks that can be invented. If 
there should be a usurpation, it will not be upon the farmer and 
merchant, employed and attentive only to their several occupa- 
tions, it will be upon thirteen legislatures, completely organ- 
ized, possessed of the confidence of the people, and having the 
means, as well as inclination, successfully to oppose it. Under 

« Elliot's Debates, ii, 85. 
" Same, 93. 
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these circumstances, none but mad men would attempt an usurpa- 
tion. But, sir, the people themselves have it in their power 
effectually to resist usurpation; without being driven to an appeal 
to arms. An act of usurpation is not obligatory, it is not law, 
and any man may be justified in his resistance. Let him be 
considered as a criminal by the general government, yet only his 
own fellow citizens can convict him — they are his jury, and if 
they pronounce him innocent, not all the powers of congress can 
hurt him." 

Samuel Adams took little part in the debate during the first 
days of the session. Like most of the radicals he was an anti- 
federalist, and unless he could be persuaded to modfy his opinions 
and vote for ratification, the Constitution had little chance of 
being adopted by Massachusetts. His influence was strong 
enough in the evenly balanced convention to be the decisive 
factor; and his view may be considered not only representative, 
but also of the first importance in guiding immediate action in 
the convention and future action in congress. Toward the close 
of the session he indicated his intention to support the Constitu- 
tion, urging at the same time amendments limiting the powers 
of the general government and defining those of the States. He 
said : 45 

"Your Excellency's first proposition is, 'that it be explicitly 
declared, that all powers not expressly delegated to congress are 
reserved to the several States, to be by them exercised.' This 
appears, to my mind, to be a summary of a bill of rights, which 
gentlemen are anxious to obtain. It removes a doubt which 
many have entertained respecting the matter, and gives assur- 
ance that, if any law made by the federal government shall be 
extended beyond the power granted by the proposed Constitu- 
tion, and inconsistent with the constitution of this State, it will 
be an error, and adjudged by the courts of law to be void. 

"It is consonant with the second article in the present confed- 
eration, that each State retains its sovereignty, freedom and inde- 
pendence, and every power, jurisdiction and right, which is not 
by this confederation expressly delegated to the United States 

"Same, 131. 
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in congress assembled. I have long considered the watchfulness 
of the people over their rulers the strongest guard against the 
encroachments of power; and I hope the people of this country 
will always be thus watchful." 

Although Adams does not expressly say State courts, the strong 
inference is that he referred to State courts only and was so un- 
derstood by the convention. He was discussing not checks and 
balances in the federal machinery, but limitations to be imposed 
on the national government in favor of the States; and he men- 
tions this action of "the courts of law" as a primary instance of 
the exercise of a reserved power by the States. 

That his view was adopted by the convention, and that the 
plan of leaving the control of congressional legislation to the 
State courts, was endorsed, is further indicated by the course of 
William Symmes, of Andover. At first Symmes was opposed 
to the Constitution on the ground that it gave the federal gov- 
ernment too much power. Discussing the grant of powers to 
congress, he said: 46 

"Here, Sir, (however kindly congress may be pleased to deal 
with us) is a very good and valid conveyance of all the property 
in the United States — to certain uses, indeed, but those uses 
capable of any construction the trustees may think proper to 
make. This body is not amenable to any tribunal, and there- 
fore this congress can do no wrong." 

But after the introduction of the amendments and Adams's 
speech, he declared: "Upon the whole, Mr. President, approving 
the amendments, and firmly believing that they will be adopted, 
I recall my former opposition." 47 

Even with the support of Adams and his followers, the vote 
was close, 187 to 168, but finally on February 6, 1788, the Con- 
stitution was ratified. The ratification was in the form of a 
resolution, declaring that we, the convention, do "ratify the said 
Constitution for the United States of America. And as it is the 
opinion of this Convention, that certain amendments and alter- 
ations in the said Constitution would .... more eff ect- 

« Same, 71. 
" Same, 174. 
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ually guard against an undue administration of the federal 
government, the Convention do therefore recommend .... 

"I. That it be explicitly declared that all powers not expressly 
delegated by the aforesaid Constitution are reserved to the sev- 
eral States, to be by them exercised." 48 

In Maryland the federalists knew they had a majority and 
resolutely declined to debate. The organization of the conven- 
tion occupied three days, and a day and a half were taken by the 
anti-federalists to express their opposition, so that ratification 
was carried on the fifth day, April 26, 1788, by a vote of 63 to 
11. An attempt was then made by the minority to get a hearing 
for various amendments, but the proceedings ran foul of a point 
of order and the obvious impatience of the delegates, and the 
convention by a vote of 47 to 27 adjourned without acting on 
the amendments. 49 

Twelve members, including Luther Martin, published an ac- 
count of the proceedings, with the proposed amendments, which 
included: 

"1. That congress shall exercise no power but what is expressly 
delegated by this Constitution. 

"6. That the federal courts shall not be entitled to jurisdic- 
tion by fictions or collusion." 

It appears from the report that both of these proposals had 
the approval of a considerable number of federalists, but they 
became entangled in questions of procedure and were never 
voted on. They were, however, published in the newspapers of 
various other States. 

In electing the delegates who pursued this course, the people 
of Maryland had before them Luther Martin's letter already 
quoted, and also a paper by Alexander Contee Hanson, after- 
wards a member of the convention, who under the name "Aris- 
tides" wrote as follows: 60 

"I take the construction of these words [Const., Art. I, Sec. 
8, §18] to be precisely the same, as if the clause had preceded 

" Elliot's Debates, i, 322. 
" Elliot's Debates, ii, 549. 
60 Ford's Pamphlets, 234. 
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(sic) further and said, 'No act of congress shall be valid, unless 
it have relation to the foregoing powers, and be necessary and 
proper for carrying them into execution.' But say the objectors, 
'The congress, being itself to judge of the necessity and propriety, 
may pass any act, which it may deem expedient, for any other 
purpose.' The objection applies with equal force to each par- 
ticular power, defined by the Constitution ; and, if there were a 
bill of rights, congress might be said to be the judge of that 
also. They may reflect however, that every judge in the union, 
whether of federal or of state appointment, (and some persons 
would say every jury) will have a right to reject any act, handed 
to him as a law, which he may conceive to be repugnant to the 
Constitution." 

In South Carolina the Constitution was read and discussed 
in the house of representatives before the ratifying convention 
was summoned. John Julius Pringle, afterwards a member of 
the convention, addressing the house, said: 61 

"The treaties will affect all the individuals equally of all the 
States. 

"If the President and senate make such as violate the funda- 
mental laws, and subvert the Constitution, or tend to the destruc- 
tion of the happiness and liberty of the States, the evils, equally 
oppressing all, will be removed as soon as felt, as those who are 
oppressed have the power and means of redress. Such treaties, 
not being made with good faith, and on the broad basis of recip- 
rocal interest and convenience, but by treachery and a betray- 
ing of trust, and by exceeding the powers with which the makers 
were intrusted, ought to be annulled. No nations would keep 
treaties thus made." 

Edward Rutledge, also a member of the convention, spoke on 
the same subject, as follows: 62 

"But the gentleman had said, that there were points in this 
new confederation which would endanger the rights of the 
people — that the President and ten senators may make treaties 

51 Elliot's Debates, iv, 269. 

52 Debates on Adopting the Federal Constitution in the State of South Carolina, 
21. 
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It was true, that the president, with the concurrence 
of two-thirds of the senate might make treaties, and it was pos- 
sible that ten senators might constitute the two-thirds, but it 
was just within the reach of possibility, and a possibility from 
whence no danger could be apprehended; if the President or the 
senators abused their trust, they were answerable for their con- 
duct — they were liable to impeachment and punishment." 

Charles Pinckney, a member of the constitutional convention, 
discussing before the state convention the powers of the Presi- 
dent, the senate and the house of representatives (but not the 
judiciary) said: 53 

"With this powerful influence of the purse, they [the house] 
will always be able to restrain the usurpations of the other depart- 
ments, while their own licentiousness will, in its turn, be checked 
and corrected by them." 

Ratification was adopted May 23, 1788, by a vote of 149 to 
73. 

The following resolution was also adopted: 

"This convention doth also declare that no section or para- 
graph of the said Constitution warrants a construction that the 
States do not retain every power not expressly relinquished by 
them, and vested in the general government of the Union." 64 

New Hampshire. The New Hampshire convention met early 
in the year with a majority opposed to ratification or instructed 
against it. After some discussion the members, by a majority 
of 3, decided to adjourn till June, in order to find out what action 
Massachusetts would take. During the interval the debates in 
the Massachusetts convention were fully reported in the New 
Hampshire Gazette. When the convention reassembled, it voted 
ratification 57 to 46, and adopted recommendations for amend- 
ment virtually identical with those of Massachusetts. 

With the vote of New Hampshire, the existence of the United 
States became a legal fact; but practically the action of Virginia 
and New York remained almost as important as before. 

«» Same, 71. 

M Elliot's Debates, i, 325. 
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Virginia. Mention has already been made of the arguments 
of Edmund Randolph and George Mason in the Virginia conven- 
tion. John Marshall voiced the doctrine of judicial control : 66 

"Has the government of the United States power to make 
laws on every subject? .... Can they go beyond the 
delegated powers? If they were to make a law not warranted 
by any of the powers enumerated, it would be considered by 
the judges as an infringement of the Constitution which they 
are to guard. They would not consider such a law as coming 
under their jurisdiction. They would declare it void. . 
To what quarter will you look for protection from an infringe- 
ment on the Constitution, if you will not give the power to 
the judiciary? There is no other power that can afford such a 
protection." 

William Grayson, on the other hand, evidently thought that 
judicial decision would not be final: 66 

"In England they have great courts, which have great and 
interfering powers. But the controlling power of parliament, 
which is a central focus, corrects them. But here each party is 
to shift for itself. There is no arbiter or power to correct their 
interference. Recurrence can be only had to the sword." 

Wilson Nicholas argued that the final check would be the 
ballot:" 

"The State legislatures, also, will be a powerful check on them: 
every new power given to congress is taken from the State leg- 
islatures; they will be, therefore, very watchful over them; for, 
should they exercise any power not vested in them, it will be a 
usurpation of the rights of the different state legislatures, who 
would sound the alarm to the people." 

H. Lee, of Westmoreland, referred to the question in broad 
terms: 58 

"When a question arises with respect to the legality of any power 
exercised or assumed by congress, it is plain on the side of the 

" Elliot's Debates, v, 553. 
66 Same, 563. 
" Same, 18. 
58 Same, 186. 
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governed: Is it enumerated in the Constitution? If it be, it is 
legal and just. It is otherwise arbitrary and unconstitutional." 

Edmund Pendleton, recognized judicial annulment as having 
occurred in the State, but did not rely on it: 69 

"My brethren in that department [the judicial] felt great un- 
easiness in their minds to violate the Constitution by such a law. 
They have prevented the operation of some unconstitutional 
acts. Notwithstanding those violations, I rely upon the prin- 
ciples of the government — that it will produce its own reform, 
by the responsibility resulting from frequent elections." 

George Nicholas said: 60 

"Who is to determine the extent of such powers? I say, the 
same power which, in all well-regulated communities, determines 
the extent of legislative powers. If they exceed these powers, 
the judiciary will declare it void, or else the people will have a 
right to declare it void." 

Patrick Henry was the leader of the anti-federalists and was 
on his feet constantly in opposition to the Constitution. He 
usually argued on such broad grounds that he did not touch the 
specific point of judicial control; but his view appears to have 
been that while the federal courts might on occasion declare an 
act of congress unconstitutional, the chief reliance of the people 
ought to be based on the state judiciary. His remarks were as 
follows: 61 

"Th honorable gentleman did our judiciary honor in saying 
that they had firmness to counteract the legislature in some cases. 
Yes, sir, our judges opposed the acts of the legislature. We have 
this landmark to guide us. They had the fortitude to declare 
that they were the judiciary, and would oppose unconstitutional 
acts. Are you sure that your federal judiciary will act thus? 
. I take it as the highest encomium on this country, 
that the acts of the legislature, if unconstitutional, are liable to 
be opposed by the judiciary. 

"I consider the Virginia judiciary as one of the best barriers 
against strides of power So small are the barriers 

59 Same, 299. 

60 Same, 443. 

91 Elliot's Debates, iii, 325, 539, 541. 
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against the encroachments and usurpations of congress, that, 
when I see this last barrier — the independency of the judges — 
impaired [by appointing them federal judges at the same time, 
as it was suggested might be done for economy], I am persuaded 
I see the prostration of all our rights When con- 
gress, by virtue of this sweeping clause, will organize these courts, 
they cannot depart from the Constitution; and their laws in op- 
position to the Constitution would be void. If congress, under 
the specious pretence of pursuing this clause, altered it, and pro- 
hibited appeals as to fact, the federal judges, if they spoke the 
sentiments of independent men, would declare their prohibition 
nugatory and void." 

On June 25, 1788, the convention adopted 89 to 79, a resolu- 
tion which declared that "the powers granted under the Consti- 
tution, being derived from the people of the United States, 
may be resumed by them whenever the same shall be perverted 
to their injury or oppression, and that every power not granted 
thereby remains with them and at their will; that, therefore, no 
right, of any denomination, can be cancelled, abridged, restrained, 
or modified, by the Congress .... or any department 
or officer of the United States, except in those instances in which 

power is given by the Constitution for those purposes 

With these impressions we, the delegates, ratify the Constitu- 
tion." 62 They thereupon adopted also a bill of rights contain- 
ing twenty paragraphs and a series of proposed amendments 
which included the following: 63 

"14th. That the judicial power of the United States shall 
be vested in one supreme court, and in such courts of admiralty 
as congress may from time to time ordain and establish in any of 
the different States. The judicial power shall extend to all cases 
in law and equity arising under treaties," &c, including cases 
between States, cases where the United States or an ambassador 
is a party, and admiralty cases. 

It is noteworthy that this fourteenth amendment did not in- 
clude cases arising under the laws and Constitution of the United 
States. 

62 Elliot's Debates, i, 327. 

63 Elliot's Debates, iii, 659. 
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In Virginia, as in other States, a crop of pamphlets and news- 
paper articles sprang up, among which was Richard Harry Lee's 
"Letters of a Federal Farmer." In Letter IV, dated October 
12, 1787, arguing against ratification, he writes: 64 

"By the article before recited [Art. VI], treaties also made 
under the authority of the United States, shall be the supreme 
law : It is not said that these treaties shall be made in pursuance 
of the Constitution — nor are there any constitutional bounds set 
to those who shall make them: The President and two-thirds of 
the senate will be empowered to make treaties indefinitely, and 
when these treaties shall be made, they will also abolish all law 
and State constitutions incompatible with them. This power 
in the President and senate is absolute, and the judges will be 
bound to allow full force to whatever rule, article or thing the 
President and senate shall establish by treaty " 

The author of these letters was one of the first senators from 
Virginia and a member of the judiciary committee which framed 
the act of 1789. 

New York. The theory of judicial control was fully expounded 
by Alexander Hamilton in Number 78 of the Federalist, from 
which a brief quotation has been made above. But in the State 
convention the question seems never squarely to have arisen, 
and even Hamilton, though arguing that an unconstitutional 
law would not be binding, does not indicate by whom the statute 
would be pronounced unconstitutional. 66 Most of the debate that 
approached this issue turned on the corruption of congress or 
oppression through laws within the letter of the Constitution 
construed as it was supposed that a centralized government 
might interpret it. 66 It may fairly be inferred, however, from 
the following speech of Melancthon Smith, one of the anti-fed- 
eralist leaders, that he considered that congress would interpret 
the Constitution for itself, and that the federal as well as State 
courts would be bound to give effect to all federal statutes: 67 

64 Ford's Pamphlets, 312. 

65 F. Childs, Debates and Proceedings of the Convention of the Stale of New York, 
113. 

? 6 See Speeches of John Lansing, Jr. and John Williams, same, 75, 91, 96. 
" Same, 123. 
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"Whether then the general government would have a right 
to control the States in taxation, was a question which depended 

upon the construction of the Constitution No 

such important point should be left to doubt and construction. 
The clause should be so formed as to render the business of legis- 
lation as simple and plain as possible. It was not to be expected, 
that the members of the federal legislature would generally be 
versed in those subtilties, which distinguish the profession of 
the law. They would not be disposed to make nice distinctions, 

with respect to jurisdiction They would have 

power to abrogate the laws of the States, and to prevent the op- 
eration of their taxes; and all courts, before whom any disputes 
on these points should come, whether federal or not, would be 
bound by oath to give judgment according to the laws of the 
union." 

By a vote of 30 to 27 the convention ratified the Constitution 
July 26, 1788, prefixing to the formal statement of ratification 
a bill of rights declared to be consistent with the Constitution, 
and adding a series of amendments which the New York repre- 
sentatives in congress were enjoined to secure. The bill of rights 
contains the following: 68 

"That every power, jurisdiction, and right, which is not by 
the said Constitution clearly delegated to the congress of the 
United States, or the departments of the government there- 
of, remains to the people of the several States, or to their respec- 
tive State governments, to whom they may have granted the 
same 

"That the jurisdiction of the supreme court of the United 
States, or of any other court to be instituted by congress, is not 
in any case to be increased, enlarged, or extended, by any fiction, 
collusion, or mere suggestion." 

And the amendments include: 69 

"That the congress shall not constitute, ordain or establish 
any tribunals or inferior courts, with any other than appellate 
jurisdiction, except such as may be necessary for the trial of 

68 Elliot's Debates, i, 327. 
• 9 Same, 331. 
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cases of admiralty and maritime jurisdiction, and for the trial 
of piracies and felonies committed on the high seas; and in all 
other cases to which the judicial power of the United States ex- 
tends, and in which the supreme court of the United States has 
not original jurisdiction, the causes shall be heard, tried, and 
determined in some of the State courts, with the right of appeal 
to the supreme court of the United States, or other proper tri- 
bunal, to be established for the purpose by the congress, with 
such exceptions, and under such regulations, as congress shall 
make." 

The New York newspapers published letters arguing all sides 
of the question. In the Journal of January 17, 1788, we find 
the following by "Countryman:" 

"I might have saved myself a world of trouble, in searching to 
find out the meaning of the new Constitution, if I had only at- 
tended a little more closely at first, to that clause which says, 
the congress shall have power to lay and collect taxes, duties, 
imposts, and excises, to pay the debts and provide for the com- 
mon defence and general welfare of the United States — and the 
other clause, which gives them power to make all laws that shall 
be necessary and proper for carrying into execution the foregoing 
powers, and all other powers, vested by this constitution in the 
government of the United States, or in any department or officer 
thereof. The first gives them power to do any thing at all, 
if they only please to say, it is for the common welfare, for they 
are the only judges of this." 

The argument in favor of vesting judicial control in the courts 
was fully and cogently presented by Alexander Hamilton in the 
Federalist series, while the opposite view was strongly urged by 
Robert Yates 70 writing as "Brutus." Brief extracts from each 
writer have already been quoted. The Federalist papers are too 
well known and too readily accessible to justify a more extended 
reference; but as the Brutus letters have never to my knowledge 
been reprinted, and as they prophesy with remarkable accuracy 
the development of judicial power that would result from vesting 

70 Ford's Essays, 295. 
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in the courts the authority to decide upon the constitutionality 
of statutes, I add several paragraphs from Letters XI and XV. 
In the light of current discussion, they might well be reprinted 
in full. 

"XI. This government is a complete system, not only for 
making, but for executing laws. And the courts of law, which 
will be constituted by it, are not only to decide upon the Con- 
stitution and the laws made in pursuance of it, but by officers 
subordinate to them, to execute all their decisions. The real 
effect of this system of government will therefore be brought 
home to the feelings of the people through the medium of the 

judicial power No errors they may commit can 

be corrected by any power above them, if any such power there 
be, nor can they be removed from office for making ever so many 
erroneous decisions 

"From these remarks [discussion of Art. 3, §2], the authority 
and business of the courts of law, under this clause may be 
understood. 

"They will give the sense of every article of the Constitution 
that may from time to time come before them. And in their 
decisions they will not confine themselves to any fixed or estab- 
lished rules, but will determine according to what appears to 
them the reason and spirit of the Constitution. The opinions 
of the supreme court, whatever they may be, will have the force 
of law; because there is no power provided in the Constitution, 
that can correct their errors or control their jurisdiction. From 
this court there is no appeal. And I conceive the legislature 
themselves cannot set aside a judgment of this court, because 
they are authorized by the Constitution to decide in the last 
resort 

"The judicial power will operate to effect in the most certain 
but silent and imperceptible manner what is evidently the ten- 
dency of the Constitution — I mean, an entire subversion of the 
legislative, executive and judicial powers of the individual States. 
Every adjudication of the supreme court, on any question that 
may arise upon the nature and extent of the general government, 
will affect the limits of the State jurisdiction. In proportion as 
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the former enlarge the exercise of their powers, will that of the 
latter be restricted. 

"That the judicial power of the United States will lean strongly 
in favor of the general government, and will give such an expla- 
nation to the Constitution, as will favor an extension of its jur- 
isdiction, is very evident from a variety of considerations." 

"XV. The power of this court is in many cases superior to 
that of the legislature. I have shewed in a former paper that 
this court will be authorized to decide upon the meaning of the 
Constitution, and that not only according to the natural and ob- 
(sic— obvious?) meaning of the words, but also according to the 
spirit and intention of it. In the exercise of this power they will 

be not subordinate to but above the legislature 

The supreme court then have a right, independent of the legis- 
lature, to give a construction to the Constitution and every part 
of it, and there is no power provided in this system to correct 
their construction or do away with it. If therefore the legisla- 
ture pass any laws inconsistent with the sense the judges put 
upon the Constitution, they will declare it void; and therefore 
in this respect their power is superior to that of the legislature." 

Although North Carolina did not ratify until November 21, 
1789, after the close of the first session of congress, yet her atti- 
tude had its effect upon the political situation. Madison and 
other leading statesmen were anxious to bring both North Car- 
olina and Rhode Island into the Union as quickly as possible, 
and kept constantly in mind the effect of both congressional leg- 
islation and constitutional amendment upon those states. In 
the first North Carolina convention several federalists discussed 
congressional usurpation. John Steele said: 71 

"The judicial power of that government is so well constructed 
as to be a check. There was no check in the old confederation. 
Their power was, in principle and theory, transcendent. If the 
congress make laws inconsistent with the Constitution, independ- 
ent judges will not uphold them, not will the people obey them. 
A universal resistance will ensue." 

» Elliot's Debates iv, 71. 
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Archibald Maclaine did not accept judicial control: 72 

"We know now that it is agreed upon by most writers, and 
men of judgment and reflection, that all power is in the people, 

and immediately derived from them If congress 

should make a law beyond the powers and the spirit of the Con- 
stitution, should we not say to congress, 'You have no authority 
to make this law. There are limits beyond which you cannot 
go. You cannot exceed the power prescribed by the Constitu- 
tion. You are amenable to us for your conduct. This act is 
unconstitutional. We will disregard it, and punish you for the 
attempt.' " 

James Iredell, quoted by all writers as one of the staunchest 
champions of judicial control, did not urge it in the conven- 
tion; he argued that the people would restrain congressional 
usurpation : 73 

"Every individual in the United States will keep his eye watch- 
fully over those who administer the general government, and no 
usurpation of power will be acquiesced in. The possibility of 
usurping powers ought not to be objected against it [the Consti- 
tution]. Abuse may happen in any government. The only re- 
source against usurpation is the inherent right of the people to 
prevent its exercise. This is the case in all free governments in 
the world. The people will resist if the government usurp powers 
not delegated to it." 

This first convention adjourned August 1, 1788, after rejecting 
the Constitution by a vote of 184 to 84. The ground of disap- 
proval was indicated by a resolution demanding a bill of rights 
and "amendments to the most ambiguous and exceptionable 
parts of the said Constitution." The proposed amendments 
include the following: 74 

"1. That each State in the Union shall respectively retain 
every power, jurisdiction and right, which is not by this Consti- 
tution delegated to the congress of the United States or to the 
departments of the federal government. 

» Same, 161. 
» Same, 185. 
« Elliot's Debates, ii, 244. 
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"15. That the judicial power of the United States shall be 
vested in one supreme court, and in such courts of admiralty as 
congress may from time to time ordain and establish in any of 
the different States" &c, limiting the jurisdiction to cases arising 
under treaties and between certain parties. (This amendment 
is identical with Virginia's fourteenth.) 

Rhode Island took no action whatever until May 29, 1790, 
when she ratified and at the same time proposed amendments 
similar to North Carolina's bill of rights and first amendment; 
but as neither the debate in the convention nor its action could 
have influenced Congress directly, I will not extend this paper 
by any quotations. But during the period of inaction by the 
Rhode Island authorities, the people were discussing the Con- 
stitution; and the following qualified approval of judicial con- 
trol was published by "Solon Junior" in the Providence Gazette 
and Country Journal of August 9, 1788: 

"An abundance of proof lies within our own observation, 
of the prevalence of the spirit of the times over the dead let- 
ter of laws and constitutions. During the war, and while that 
was the rage of the day, was not an act passed for putting every 
free-man in the State under martial law, to be inflicted by a gen- 
eral over whom even the legislature had no control? — yet the 
people bore it — and those who complained of its being unconstitu- 
tional were answered, that the safety of the people is the highest 
law " 

The writer proceeded to discuss the case of Trevett vs. Weeden, 
in which the State court had held unconstitutional a law limiting 
trial by jury, and the action of the voters in ousting the judges. 
"Had that privilege [trial by jury]," he continued, "been ever 
so safe on paper, and a phrenzy seized the administration similar 
to that under which this State at a certain time laboured, could 
not a penal law have passed congress, and been enforced by a 
federal court — or a federal army — unless, indeed, they should 
have found the unconquerable spirit of an Adams in that court, 
to humble the pride of usurped power?" 

To sum up this partial survey of the evidences of popular in- 
tent, from the adjournment of the constitutional convention to 
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the opening of the first congress, I conclude: (1) That the theory 
of judicial control was sufficiently familiar to be presented to 
the conventions of most of the States; (2) That the federalists 
on the whole accepted, but did not strongly urge it; (3) That the 
anti-federalists either did not accept it or else found in it an ar- 
gument against ratification; (4) That in no convention was it 
a conspicuous issue, that in several it was not considered seri- 
ously, if at all, and that in none was it a question which presum- 
ably influenced votes or on which the State took a specific stand; 
(5) That to all intents and purposes it was swallowed up in the 
larger question of State rights; (6) That the States which pro- 
posed amendments in the spirit of the tenth amendment, (Massa- 
chuetts, South Carolina, New Hampshire, Virginia, New York 
and North Carolina — besides substantial minorities in Pennsyl- 
vania and Maryland) intended thereby to make the States rather 
than the federal judiciary the guardians of the Constitution; 
(7) That the jealousy of federal authority on the part of all of 
these States extended to the judiciary, and was so pronounced 
as to preclude the idea that the people could have contemplated 
vesting in the supreme court (much less in any inferior courts) 
the power to annul an act of congress; their intent plainly was 
to limit the influence and activities of federal courts rather than 
to extend them by any possible implication. I conclude further 
that congress by proposing the first ten amendments, which in- 
clude — "X. The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, are reserved 
to the States, respectively, or to the people" — and the several 
States by ratifying them, intended to reserve to the States the 
authority to decide upon the constitutionality of acts of congress 
(a power which was left open by the Constitution itself, and 
therefore not delegated to the United States), and that the log- 
ical result of their action was to do so. 

This view I consider is borne out by the terms of the judiciary 
act of 1789. With the realization that I am treading on dangerous 
ground in drawing the above conclusions and in advocating an 
interpretation of the judiciary act pronounced "absurd" by an 
able scholar, I nevertheless pass on to the consideration of that 
statute. 
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THE JUDICIARY ACT OF 1789 

A full discussion of the judiciary act would partake too much 
of the nature of a legal brief to be permissible in this article; 
but in any case I am concerned not with what the judges or law- 
writers have said about it, but with what members of the first 
congress said about it and with what its language presumably 
meant to them. Unfortunately the annals of congress give no 
record of congressional views, nor does Maclay's Journal, nor 
any newspapers I have seen. Therefore we are reduced, once 
for all to the statute itself, without even any record of amend- 
ments to guide us. 

A critical study of the Constitution and the statute leads me 
to the following conclusions : The Constitution leaves to congress 
not only the organization of the entire judiciary department, 
but also the practical definition of its jurisdiction except in a 
negligible number of cases; the statute does not use apt words to 
give any federal court the power of annulling statutes as uncon- 
stitutional; but on the contrary it does expressly, by an elementary 
canon of construction, deprive the supreme court of such power. 

Looking first at the Constitution itself, we are reminded that 
the entire subject of the judiciary is left to congress, with the 
single exception that there shall be a supreme court with original 
jurisdiction in all cases affecting ambassadors, public ministers 
and consuls, and those in which a State shall be a party; and that 
the "judicial power shall extend to all cases, in law and equity, 
arising under this Constitution, the laws of the United States, 
and treaties made, or which shall be made, under their authority." 
In other words, if congress had decided to organize a judiciary 
with no inferior court except a court of admiralty, as was de- 
manded by some of the States, and had further excepted from 
the appellate jurisdiction of the supreme court, as it had the right 
to do, 75 all questions of unconstitutionality, the supreme court 
could not possibly have acquired original jurisdiction over enough 

76 "In all the other cases before mentioned [cases within the judicial power, but 
where the supreme court has no original jurisdiction], the supreme court shall 
have appellate jurisdiction, both as to law and fact, with such exceptions, and un- 
der such regulations, as the congress may make." Constitution, art. iii, sec. 2. 
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cases to make it an arbiter of constitutionality. It was a thou- 
sand-to-one shot that no such case would ever arise within the 
extremely narrow bounds of original jurisdiction; and perhaps that 
was why Chief Justice Marshall, when by extraordinary chance 
Marbury's case came before the supreme court on motion and 
not by appeal, went out of his way to deliver his manifesto on 
the annullment of unconstitutional laws. Even today cases of 
original jurisdiction are very rare; and it may well happen that 
the constitutionality of an act of congress will never again be 
considered in such a case. 

Practically, then congress had the situation in its own hands. 
Unless it wished to, there was no necessity for it to give any 
federal court authority to decide the constitutionality of any 
federal statute. It therefore seems unnecessary to discuss at 
all the arguments of Mr. Brinton Coxe and his followers 76 who 
contend that the Constitution expressly gives the power of an- 
nulment to the supreme court. 

Practically, then, what did congress do? It was in a position 
to make the supreme court custodian of the Constitution or to 
give that authority to the States. Which did it do? The an- 
swer is contained in the judiciary act of September 24, 1789, 
1 Stat. 73, chap. 20, unilluminated by any of the usual aids to 
statutory construction — precedent, report, debate, criticism or 
record of amendment. 

That act is largely devoted to the mere machinery of organiza- 
tion — division of the country into districts, provision for ses- 
sions and officers of court, process and like matters. Its signi- 
ficant features are as follows: (1) It creates the district courts 
(sec. 3) with jurisdiction (sec. 9) of certain crimes, admiralty and 
revenue, certain cases where an alien sues, certain suits brought 
by the United States, and suits against consuls and vice-consuls; 
(2) it creates the circuit courts (sec. 4) with jurisdiction (sec. 11) 
in certain suits brought by the United States, or where an alien 
is a party, or between citizens of different States, over certain 
crimes and over appeals from the district courts; (3) it organizes 

7e B. Coxe, Judicial Power and Unconstitutional Legislation; J. H. Dougherty, 
Power of Federal Judiciary over Legislation. 
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a supreme court (sec. 1) with original jurisdiction (sec. 13) in 
cases where a State, an ambassador, public minister, consul or 
vice-consul is a party, and appellate jurisdiction from the cir- 
cuit court (sec. 22) and also (sec. 25) from a State court "where 
is drawn in question the validity of a treaty or statute of, or an 
authority exercised under the United States, and the decision is 
against their validity," and where a State statute is questioned, 
and "where is drawn in question the construction of any clause 
of the Constitution, or of a treaty, or statute of, or commission 
held under the United States, and the decision is against the 
title, right, privilege or exemption specially set up or claimed by 
either party under such clause of the said Constitution, treaty, 
statute or commission." 

I am unable to find in this statute, either expressly or by impli- 
cation, any grant of power to annul an act of congress. It is 
highly significant that the jurisdiction of none of the courts is 
extended to "cases in law and equity arising under this Consti- 
tution, the laws of the United States, and treaties made, or which 
shall be made, under their authority." If congress had intended 
to give the power of judicial control, the inevitable inference is 
that at least the words of the Constitution would have been in- 
serted in the statute (as they were by Randolph in his draft); 
intending not to give it, congress need only omit these words. It 
may be argued that the insertion of these words was unnecessary ; 
that if any courts were created, they acquired such jurisdiction 
by operation of the Constitution itself. This raises a highly 
technical question which cannot be pursued in this article; but 
I may express the opinion that the Constitution does not directly 
vest jurisdiction in any inferior court, but only describes the limits 
of possible jurisdiction. In any case it cannot be supposed that 
congress would have left so important a matter to mere con- 
struction; and it is the intent of Congress that we are seeking — 
its actual, human, common sense intent, and not a fictitious in- 
tent by legal implication. 

If the inferior courts had no such authority, the supreme court 
could not acquire it as a normal appellate function. Nor is 
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such authority expressly given by the statute. On the contrary, 
it is expressly withheld. 

The supreme court is given the power to reverse or affirm the 
decision of a state court adjudging a federal statute unconstitu- 
tional. In other words, the supreme court may acquiesce in the 
action of a State annulling a federal statute; or it may reverse 
the State's decision, and pronounce the law constitutional and 
valid. But it has no jursdiction to decide of its own accord that 
the law is unconstitutional. That this result was intentional 
is the conclusion from one of the elementary canons of construc- 
tion — that the express mention of one thing is the exclusion of 
another. 77 The authority to declare an act of congress uncon- 
stitutional is expressly granted to the supreme court on an appeal 
from a state judgment so deciding; therefore it is withheld in 
all other cases. 

To pursue this branch of the subject farther would be to invite 
the reader into an argument already unpardonably technical. 
It remains, then, only to sum up the result of my investigations. 

It must be conceded, I think, that the earler writers on this 
topic were too hasty in their conclusions. The evidence is con- 
vincing that judicial control was a familiar conception to many 
of the lawyers of 1787-89, and appealed to a majority of those 
who discussed it as the logical result of a written constitution. 
By a fair proportion it was advocated as desirable. 

But the precise question of control by the United States su- 
preme court over acts of congress had a very different standing 
in the debate. It was opposed by all those who disapproved the 
aggrandizement of one branch of the government at the expense 
of a theoretically co-ordinate branch; and it was disapproved also 
by those who favored the retention by the States of as much 
power as was consistent with a stable and efficient central 
government. 

It may also be questioned whether the theory of judicial 
control was widely understood or approved outside of the legal 
profession. 

77 Stimson's Law Dictionary — expressio unius est exclusio alterius. 
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The entire subject, though discussed in the constitutional con- 
vention, was left open in the Constitution. It was subordinated 
in those ratifying conventions of whose debates we have records, 
and in the newspapers of 1787-88, to the great question of State 
sovereignty; and the doctrine of judicial control by the supreme 
court was expressly and strongly opposed by many of the anti- 
federalists. The Constitution was ratified by so narrow a mar- 
gin that it would have been a distinct breach of faith not to have 
adopted the tenth amendment, reserving to the States and the 
people the powers not delegated to the federal government, one 
of which powers was that of deciding upon the constitutionality 
of acts of congress. And the spirit of that reservation was further 
recognized and given effect in the judiciary act, vesting in the 
state courts, but not in the federal courts, the power to annul 
acts in contravention of the Constitution. 

If this reasoning is correct, we arrive by a different path at 
the conclusion broached by the earlier writers — that our fore- 
fathers did not give the United States supreme court the power 
to annul acts of congress. 



